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v. 07 CR 541 (RPP) 
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(Case called) 

MR. KWOK: Good morning, your Honor, Steve Kwok for 
the government . 

THE COURT: Good morning, Mr. Kwok.. 

MR. RUBINSTEIN: Good morning, your Honor, for 
defendant, Rob Rubenstein. 

THE COURT: Good morning, Mr. Rubenstein. 

And I see the defendant is not here. 

MR. RUBINSTEIN: No, I spoke to him this morning 
before I arrived at -the courthouse. He's on his way here, 
Judge. I don't know if he is necessary at all or if he was 
required today. In an abundance of caution I like to have my 
clients here, but it’s really just on motions. 

THE COURT: Well, it's just that he seems to have the 
knowledge of the computers. From your conferences with him at 
the last meeting you seemed to -- 

MR. RUBINSTEIN: That's correct. Judge, but — 

THE COURT: — you seemed to need to confer with him 
quite a lot during the hearing, and I don't know whether you 
need to confer with him here. 

MR. RUBINSTEIN: Well, -I think that the point that I'm 
up to, I think that I can travel this alone, and that is 
basically the following: Number one, I spoke to Digital First 
and they explained to me the problem with any kind of search is 
impossible with scanned documents. In other words, what they 
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tell me is that a scanned document must be extracted and then 
observed. You can't — because they get a picture of the 
scanned document, so you can't look inside the scanned document 
unless you extract it. So even if there was -- the only way 
was if it was pre-noted, as let’s say payroll, when it was 
filed. But what was contained inside the document you can 
never know until you open the document. And that is the real 
problem. The government -- 

THE COURT: Payroll documents, I would think, would be 
revealed in bank accounts and things of that sort. So you 
could — it's the government's burden, I gather, in this case 
to demonstrate what the payroll was and what the proper 
productions should have been and what are improper deductions . 

MR. KWOK: That’s correct, your Honor. Last time 
Mr. Rubens tein asked for payroll records /time sheets, and right 
after our conference last time I told him what the Bates 
numbers were, where the payroll records/time sheets could be 
located, and so those records were indeed turned over. 

Now I understand that Mr. Rubinstein may not be 
satisfied with what those documents, say, or maybe he wants 
them to be more detailed, but I didn't create those documents. 
And if those documents are, as he called it earlier, garbage,. I 
mean they are what they are, and I have already turned over 
those time sheets /payroll documents. And if those documents, 
once you look at it, aren't really worth the paper they're 
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written on, essentially what the defendant is seeking is a 
whole long expansive process to search for documents that at 
the end of the day don't really matter. 

I mean, your Honor, we have been here for two months. 
My letter when this whole process started was dated August 8, 
2007. Now we're in October, and I'm sorry to say that I think 
no progress has been made in discovery. Essentially two months 
have been wasted where we have made no progress, where I have 
offered to name really right at the outset of Digital First and 
there has been nothing done. 

And like I said over and over, I have turned over 
everything to them. The reasons keep changing. At first it 
was the documents were illegible. Once I made the offer to 
inspect originals, I haven't heard anything back. Then it was 
the Quicken time sheets, and I told them and directed them to 
the places where those sheets can be found. And now it's the 
payroll records. And once again I have directed them to the 
places where those records can be found. 

Essentially their argument boils down to well, you 
haven't seen what is in the computer so how can you say it is 
not relevant or material to the defense. Essentially they're 
asking the government to prove the impossible. I can't prove a 
negative. I haven't seen it for sure, but then I would just 
note, I mean this is Rule 16, this is a criminal case, it 
doesn't have expansive scope of a civil discovery and Rule 16 
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does not call for perfection. The real crux of Rule 16 
discovery is how manageable it is in practicality. So I don't 
think, given all that and given the two months delay already, 
and apparently the defendant is asking for a Monsanto hearing 
based on how expansive this process is going to cost. I don't 
think this is called for under Rule 16 or otherwise. 

With respect to the Monsanto, I think I can resolve 
that pretty easily should the Court deny the discovery request 
with respect to the computers . I have already spoken to 
Mr. Rubenstein briefly that if the only thing that is at issue 
is attorney's fees, and without the uncertainty of expense of 
this whole process, I can work with his office to work out some 
sort of agreement whereby we can have the defendants sell or 
refinance his condominium with the condition tfiat a certain 
portion of the money is set aside in an interest bearing 
account to protect the government in the event of a collection. 
In that event, Mr. Rubinstein will get paid, would still be 
able to represent Mr. Karr on, and the government would be 
protected. 

So I think for a whole host of reasons denying the 
discovery on the computer will really just resolve a lot of 
issues that have plagued us for two months already. 

MR. RUBINSTEIN: Your Honor, I think in the first 
instance that -- 

Dr. Karron has arrived, your Honor. 
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THE COURT: Yes, thank you. 

MR. RUBINSTEIN: I think that in the first instance we 
traveled the path that was really unnecessary, and that is as 
follows : The government has no right to the information that 

is contained in those computers. If they had seized -- they 
weren't seized pursuant to some search warrant for them to 
review, these were seized for quote a forfeiture reason. So 
number one — 

THE COURT: You're raising a different issue now. 
You're raising a completely different issue now. 

MR. RUBINSTEIN: I understand that, Judge, but it 
struck me that if the government seized a file cabinet . that 
they had some right to seize and they seized it and inside it 
had a bunch of files they wouldn't be entitled to any files. 
That's what we have here. So I think that that is something 
that the government is trespassing in an area that they have no 
right to even have standing. 

■ THE COURT: Let's deal with what we came here on. 

MR. RUBINSTEIN: What we came here on, Judge -- 

THE COURT: If you want to make a motion along those 
other lines you make your motion, but make it quickly. 

MR. RUBINSTEIN: They gave to me. Judge, or they 
directed me to these time sheets, and Mr. Kwok quoted from our 
early morning meeting informally between myself and — between 
the two of us this morning when I referred, to these time 
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sheets, about 400 pages of them, as garbage, because they only 
show that people work X number of hours . 

I am trying' to be prepared, Judge, for a trial that I 
don't know what witnesses are going to say. I know what my 
client testifies, things that he intends to testify to, and I 
am willing to have back-up documents that he has scanned. This 
man is obsessive. He scanned over -- I think the count is over 
18 tractor trailer loads of paper. He scanned through 
computers. So to expect him to have recall on details, that he 
can be asked about either on direct or cross-examination is I 
don't think possible without the ability to prepare fully for 
the case. 

There was expenses. Everybody concedes that X amount 
of money was provided in a grant and an amount of money was 
spent out of that grant, and the question is whether or not 
these were appropriate expenditures. And in order to show that 
the government asked me to turn over on behalf of the defendant 
a crock pot. 

THE COURT: A what? . 

MR. RUBINSTEIN: A crock pot, a cooking utensil, 
because apparently it was purchased with grant money. So I 
asked my wife: How much does a crock pot cost? She said about 
$40. So there apparently -- and they haven't given us any sort 
of outline of which expenditures -they're talking about. What 
we have to look for, what they want to talk about making this 
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thing crystallized and understandable to us and to the jury 
later on, eventually they're going to give them a road map, 
give the jury a road map of what they say happened. 

I don't understand why in a case where we have all of 
this voluminous material that is going to spend, forget about 
the cost of duplicating it, how about the man hours in 
reviewing this stuff? I mean it's astronomical. So I think 
the government should in good faith give us a road map so we 
can tailor our investigation for what we're talking about here. 

THE COURT: As I understand it, the grant gives you a 
road map, the grant tells you what are proper expenditures and 
what, and limits your expenditures that the federal funds are 
to be used for, to those items. And the government's proof is 
supposedly shows, as I understand it, what those items are; 
namely payroll, I gather, and I don't know what other expenses, 
but basically payroll. Whatever it is that the grant says you 
can spend the money on you can spend the money on . 

They ' re saying that the funds were spent in other ways 
and that you didn't spend the money on what the grant said you 
should have. Now that -- I haven't got the grant in front of 
me and I haven't -- no one has given it to me, but so far 
everything that I have heard from you is trying to -- is not 
geared towards either questioning the government's case or 
setting up an affirmative defense. 

Now if you have -- I had proceeded earlier in this to 
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allow you some discovery to set up an earlier affirmative 
defense. The thought was that it could be in the computer. 

But everything that you have raised in terms of arguments here 
doesn't appear to be an affirmative defense in any way and I 
don't see where we're getting as a result. 

I'm about to close this discovery. You've had 
whatever discovery materials you have had, and if the 
government strays from its case and your discovery materials 
were insufficient, you can raise that at the proper time and 
I’ll order a new trial, what have you. But it seems to me that 
at the present circumstance I don't see that the defendant is 
being prejudiced by closing the discovery on this type of 
discovery and going through all the computer materials because 
you haven't shown me a grounds for going through all the 
computer materials either to disprove the government case or to 
set up an affirmative defense. 

MR. RUBINSTEIN: Judge, if they had seized what was 
inside these computers, they had seized it and they had it, 
they would have to show it to me. But they have this wonderful 
situation here, we really don't have it, it's inside the 
computers, we're not looking at it, therefore under Rule 16 
we're not required to turn it over to the defense and the 
defense is not able to look at it themselves of our own work 
product . 

THE COURT: If you and your client aren't focused 

SOUTHERN DISTRICT REPORTERS, P.C. 
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enough to figure out where the documents would be that you 
would like to see to do it, I can't help that, that's your 
problem. You've got to be focused enough to — and the 
government has set up a procedure where you could obtain the 
documents but you've got to be focused enough to do it. 

MR. RUBINSTEIN: Judge, from what I understand, there 
is no index nor a word name that you could utilize to find the 
documents right now in the form that they're in. 

THE COURT: Look, Dr. Karron has ran this computer for 
I don't know how many years and he is familiar with it. He 
knows where in general things are . He may not have an index 
but he knows where they are and he can isolate what he wants. 

He knows how to get into it and he wants to give instructions 
to the independent -- I don't know what they call them, but 
independent group that you've both agreed on, that's fine, but 
we've got to get off this, we want to just be general. 

MR. RUBINSTEIN: Your Honor, Dr-. Karron has echoed 
what I said to your Honor before he arrived here. The fact 
that these documents are pictures, they're not documents, so 
they have to be looked at in order to ascertain what is in them 
to find what you're looking for. I can't just say that we want 
to have birthday card sent to Ms . Hayes on such and such a date 
or received from Ms . Hayes . 

THE COURT: He knows how to access the documents. He 
ran the computer, he knew how to access it. Come on. 

SOUTHERN DISTRICT REPORTERS, P.C. 
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MR. RUBINSTEIN: Yes, if he had the computer he could 
do it. If he had the computer he could do it. 

THE COURT: If he had the computer he can instruct the 
people on how to operate the computer -- 

MR. RUBINSTEIN: So if he — 

THE COURT: -- for what he wants. 

MR. RUBINSTEIN: If he is physically able to be there 
he could direct the person to do that. He can. 

THE COURT: There's no reason why he can't physically 
be there, is there, Mr. Kwok? 

MR. KWOK: With the computer expert actually 
conducting the search, and if I mean if the only function of 
his presence is to direct the person what to do, I don't have 
any objection to that assuming that it can be done in a pretty 
quick schedule to avoid further delay. 

THE COURT: Where is the computer expert and where are 
the computers? 

MR. KWOK: The computer and the computer expert are. 
both in Washington DC . 

MR. RUBINSTEIN: We could have the stuff duplicated 
less expensively than what they're talking about with Digital 
First through people that Dr. Karron knows, but it's not going 
to give what the government is concerned about . And I 
understand, their concern what happens if something gets erased 
or something in the process. So they want to have that 

SOUTHERN DISTRICT REPORTERS, P.C. 
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1 . safeguard. 

2 THE COURT: Wait a minute. I don't — you were 

3 talking to Dr. Karron when Mr. Kwok was talking. He says 

4 Dr. Karron can be there, the only restriction is that he not 

5 operate the computer, that they operate the computer. And he 

6 can give them the instructions and ask them to do this, that 

7 and the other thing and they can carry it out and make copies 

8 of whatever it is he wants, they can get the copies. 

9 (Pause) 

10 THE COURT: You have had a long conference now with 

11 your client. 

12 MR. RUBINSTEIN: Yes, and I'm more confused than 

13 before we started the conversation. And I think one of the 

14 problems is that I'm going to be my own computer expert 

15 explaining to your Honor what this is all about because 

16 apparently I am not articulating it properly. 

17 THE COURT: You have until November 1st. Dr. Karron 

18 can be at the -- between now and November 1st will be at the 

19 offices which these computers are stored with the computer 

20 expert you have agreed upon. He can direct the computer expert 

21 to whatever part of the file he wants the computer expert to 

22 make copies from, and those copies will be made by the computer 

23 expert and a copy sent to you, Mr. Rubenstein, and a copy sent 

24 to the government of each of those documents so that both sides 

25 are aware of what documents may be relevant to this case. 
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Now the understanding is that the computer expert that 

2 

you've approved will be the operator of the computer and that 

3 

Dr. Karron will not because the government is concerned that 

4 

the someone might erase files or something of that sort and the 

5 

evidence could be destroyed. So under those circumstances you 

6 

have until November 1st to complete that discovery and complete 

7 

it and it's up to Dr. Karron to be there. 

8 

MR. RUBINSTEIN: Could I approach the government for 

9 

one moment, your Honor? 

10 

THE COURT : Yes . 

11 

(Pause) 

12 

MR. RUBINSTEIN: Your Honor, that is acceptable with 

13 

one caveat, your Honor. Part of the Monsanto request was that 

14 

the funds that he would need to pay Digital First are funds 

15 

that he would have to access from the value of his apartment. 

16 

And so if we have that understanding he could go forward and 

17 

attempt to raise the funds so that we can get this project 

18 

started. 

19 

I mean I'll wait -- 

20 

THE COURT: He's absolutely out of funds? Because all 

21 

you're doing is making the copies. Maybe wait until we get the 

22 

bill. 

23 

MR. RUBINSTEIN: Digital First said they wanted a 

24 

week's payment in advance, which was about 14, $15,000. I 

25 

don't know if this is going to take a full week, but that's 


SOUTHERN DISTRICT REPORTERS, P.C. 

(212) 805-0300 



14 



7actkarc Conference 

1 

what they asked to undertake the project. 

2 

THE COURT: I don't even know what the defendant's 

3 

bond situation is, some other judge set that up. Wasn't 

4 

conditions of his release set by a magistrate judge? 

5 

MR. KWOK: I believe that's correct, your Honor, I 

6 

have it here. 

7 

MR. RUBINSTEIN: He has permission to travel to DC. 

8 

MR. KWOK: In terms of personal recognizance bond it's 

9 

$50,000. 

10 

THE COURT: Just a personal -- 

11 

MR. KWOK: Signed by two financially responsible 

12 

persons . 

13 

THE COURT: No security? 

14 

MR. KWOK: No security. 

15 

THE COURT: And you're telling me that this man who 

16 

held this responsible position doesn't have $15,000? 

17 

MR. RUBINSTEIN: That's correct. As I indicated in my 

18 

Monsanto request, he has no funds. I have an affidavit from 

19 

him showing what his financial worth is, or lack of worth. 

20 

I'll file it. 

21 

THE COURT: I suppose I should have a financial 

22 

affidavit then. 

23 

MR. RUBINSTEIN: I have an affidavit. If you want me 

24 

to submit it to the Court, I'll give a copy to the government. 

25 

THE COURT: I don't think People of the State of New 
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York are involved in this litigation, Mr. Rubenstein. 

MR. RUBINSTEIN: Sorry. 

THE COURT: I think you better get a financial 
affidavit, Mr. Rubenstein, because there's no statement of 
assets other than he states I own the apartment and what the 
apartment is worth and what the mortgage is, but there's no 
statement of assets and loss. So why don't you use the regular 
financial affidavit. It is true you'll see a large number of 
debts which -- 

MR. RUBINSTEIN: Judge, he hasn't basically been able 
to function since this project has been closed down. He lost 
his top secret clearance, he hasn't been able to get other 
projects, and we're talking about what, in 2003. 

THE COURT: .I'm just looking at Dr. Karron, he's well 
dressed and he's always been well dressed in this courtroom, 
and he's a person — probably shouldn't say this, he looks as 
if he has money because of his dress. And it may be 
misleading, but nevertheless I think you should have a regular 
financial affidavit. Although I don't doubt the truth of this 
affidavit, it does not cover that aspect of his situation. 

But let's assume that the financial affidavit won't 
show that he has funds to pay, how do you propose with an 
apartment to — I suppose it could be remortgaged. I suppose 
it could be remortgaged since the mortgage was less than half 
the asserted value of the apartment. 

SOUTHERN DISTRICT REPORTERS, P.C. 
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MR. RUBINSTEIN: That's what he indicates to me that 

2 

he ' s able to do . 

3 

THE COURT: Blit he lives in it; doesn't he? 

4 

MR. RUBINSTEIN: He lives in it. 

5 

THE COURT: So where is he going to live? 

6 

MR. RUBINSTEIN: And he works in it. He's going to 

7 

get a second mortgage . 

8 

THE COURT: So is that the way you propose to deal 

9 

with it? 

10 

MR. RUBINSTEIN: He indicates he could do that. 

11 

THE COURT: I think he could. 

12 

MR. RUBINSTEIN: I'm hoping he's not overly 

13 

optimistic, that's all, Judge. 

14 

THE COURT: I don't know. With that credit card debt 

15 

you have there you may have a problem. And you list some over 

16 

a hundred thousand dollars in credit card debt, about $150,000 

17 

in credit card debt. That may affect your ability to get a 

18 

second mortgage. 

19 

But how are we going to arrange this? I mean -- 

20 

MR. RUBINSTEIN: I am hoping, your Honor, that as you 

21 

see the defendant's family has advanced him a substantial 

22 

amount of money in addition and they don't want to give him any 

23 

other money. 

24 

THE COURT: Don't they want to give him the money for 

25 

this individual stuff? 
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MR. RUBINSTEIN: It appears he has the ability to get 
a mortgage on the apartment, so they're protected. There's a 
chance — unfortunately his mother is in extremis right now and 
she is on a respirator in a hospital. But I think that even 
though it's a short time frame, I really think we could resolve 
this by November 1st with the Digital First and with the whole 
thing. So it will be on your Honor's schedule, I'm really 
optimistic about that. So I'll have him execute the affidavit 
today. I'll file it if you want us to file it with -- 

THE COURT: If he has his -- if his family were to 
give whatever it is Digital Soft requires and he agrees to give 
them a second mortgage or whatever they want, if they want 
security, then -- 

MR. RUBINSTEIN: The government would have to 
subordinate. I spoke to Mr. Kwok about this. 

THE COURT: The government has to do what? 

MR. RUBINSTEIN: They have a lis pendens, I believe, 
on the property . 

MR. KWOK: There's a lis pendens on the condominium. 
But as I indicated to Mr. Rubenstein, we'll be happy to work 
with his office to arrange some sort of arrangement, assuming a 
second mortgage can be had, to set aside a certain amount of 
money in an interest bearing account so the government would be 
protected in terms of forfeiture later on. But my only concern 
is I don’t want all this financial jiggling to cause any delay. 
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So if I understand your Honor's ruling, November 1st is the 
completion date of the discovery. 

THE COURT: I want to see this done right away so that 
you can get -- Dr. Karr on can get down there and get whatever 
he feels is necessary out of the computer. 

MR. KWOK: I don't know how long the subordination of 
the lis pendens is going to take, but it sounds like Dr. Karen 
has family members who can advance the funds. My preference 
would be to pay that up front to Digital First so the process 
can be started with the November 1st completion date. 

THE COURT: They're not listening. 

MR. RUBINSTEIN: Sorry. 

THE COURT: What ought to happen, Mr. Kwok was saying, 
Mr. Rubenstein, is if the family -- the government will give 
you an assurance that they will reduce the amount of their lis 
pendens, as I understand it, to permit the family to be 
reimbursed for the 15,000 out of the second mortgage. Is that 
right? 

MR. KWOK: That’s correct. I can give that assurance 
to the defendant so that the process can be started right away 
with November 1st as a completion date. 

THE COURT: So the family will advance the funds 
against that assurance. And you can start the process with 
Visual Soft right away. Otherwise, we're apt to lose Visual 
Soft, they're apt to go on to some other job. So let's get the 
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thing done first so they're not holding people available to do 
this and then we delay so long that they become a problem. 

Let's get it done now. 

MR. RUBINSTEIN: I am only smiling, Judge, because you 

j 

misspoke. You're thinking of this afternoon, Visual Soft is 
this afternoon. This is Digital First. 

THE COURT: Did you know that was this afternoon? 

MR. RUBINSTEIN: Robert told me, to make me feel good, 
that was on this afternoon, and it made me smile. 

THE COURT: Maybe you ought to be around this 
afternoon. 

MR. RUBINSTEIN: Not if I want to stay married, your 

Honor . 

We'll file this this morning, your Honor. I'll go 
down and explain to Dr. Karron. Could we file it with your 
courtroom deputy, your Honor? 

THE COURT: Yes. 

MR. RUBINSTEIN: So we'll do that. 

THE COURT: That's fine. But let's get the advance 
from the family against the government's assurance that it will 
allow the reimbursement from whatever funds become available 
through its lis pendens. 

Perhaps Mr . Kwok should prepare an order so that ■ 
Visual Soft will know the terms that I dictated. 

MR. KWOK: Sorry, an order concerning -- 
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THE COURT: The manner in which the discovery would be 
conducted. 

MR. KWOK: I see. With the operator being the 
computer expert and so forth. And I'll forward it to your 
deputy . 

If there's nothing further, can the government seek 
the exclusion of time until November 1st? 

THE COURT: Yes, time will be excluded in view of the 
discovery being conducted. 

MR. KWOK: Thank you, your Honor. 

THE COURT:. We're done, Mr. Rubenstein? 

MR. RUBINSTEIN: Yes, your Honor. We'll be finishing 
in about five minutes with the affidavit. 

THE COURT : But you don ' t need me . 

MR. RUBINSTEIN: No. 

MR. KWOK: Thank you very much, your Honor. 

THE COURT: All right. 

oOo 
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